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TREATY BETWEEN
THE UNITED STATES OF AMERICA AND
THE REPUBLIC OF ECUADOR
CONCERNING THE ENCOURAGEMENT ‘
AND RECIPROCAL PROTECTION OF INVESTMENT

The United States of America and the Republic of Ecuador
(hereinafter the "Parties");

Desiring to promoté greater economic cooperation between
them, with respect to investment by nationals and companies of
one Party in the territory of the other Party;

Recognizing that agreement upon the treatment to be
accorded such investment will stimulate the flow of private
capital and the economic development of the Parties;

Agreeing that fair and equitable treatment of investment is
desirable in order to maintain a stable framework for
investment and maximum effective utilization of economic
resources;

Recognizing that the development of economic and business
ties can contribute to the well-being of worﬁers in both
Parties and promote respect for internationally recognized
worker rights; and

Having resolved to conclude a Treaty concerning the
encouragement and reciprocal protection of investment;

Have agreed as follows:'




ARTICLE I

1. For the purposes of this Treaty,
(a) "investment" means every kind of investment in the
territory of one Party owned or controlled directly or
indirectly by nationals or companies of the other Party, such as

equity, debt, and service and investment contracts; and includes:

(i) tangible and intangible property, including
rights, such as mortgages, liens and pledges;

(ii) a company or shares of stock or other
interests in a company or interests in the assets
thereof;

(iii) a claim to money or a claim to performance
having economic value, and associated with an
investment;

(iv) intellectual property which includes, inter
alia, rights relating to:

literary and artistic works, including sound
recordings;

inventions in all fields of human endeavor;
industrial designs;
semiconductor mask works;

trade secrets, know-how, and confidential
business information; and

trademarks, service marks, and trade names;
and

(v) any right conferred by law or contract, and
any licenses and permits pursuant to law;
(b) "company" of a Party means any kind of
corporation, company, association, partnership, or other
organization, legally constituted under the laws and regulations

of a Party or a political subdivision thereof whether or not




organized for pecuniary gain, or privately or governmentally
owned or controlled;

(c) "national" of a Party means a natural person who
is a national of a Party under its applicable law;

(d) "return" means an amount derived from or
associated with an investment, including profit; dividend;
interest; capital gain; royalty payment; management, technical
assistance or other fee; or returns in kind;

(e) "associated activities" include the organization,
control, operation, maintenance and disposition of companies,
branches, agencies, offices, factories or other facilities for
the conduct of business; the making, performance and enforcement
of contracts; the acquisition, use, protection and disposition
of property of all kinds including intellectual property rights;
the borrowing of funds; the purchase, issuance, and sale of
equity shares and other securities; and the purchase of foreign
exchange for imports.

(f) "state enterprise" means an enterprise owned, or
controlled through ownership interests, by a Party.

(g) "delegation" includes a legislative grant, and a
government order, directive or other act transferring to a state
enterprise or monopoly, or authorizing the exercise by a state
enterprise or monopoly, of governmental authority.

2. Each Party reserves the right to deny to any company the
advantages of this Treaty if nationals of any third country

control such company and, in the case of a company of the other




Party, that company has no substantial business activities in
the territory of the other Party or is controlled by nationals
of a third country with which the denying Party does not
maintain normal economic relations.

3. Any alteration of the form in which assets are invested

or reinvested shall not affect their character as investment.

ARTICLE II

1. Each Party shall permit and treat investment, and
activities associated therewith, on a basis no less favorable'
than that accorded in like situations to investment or
associated activities of its own nationals or companies, or of
nationals or companies of any third country, whichever is the
most favorable, subject to the right of each Party to make or
maintain exceptions falling within one of the sectors or matters
listed in the Protocol to this Treaty. Each Party agrees to
notify the other Party before or on the date of entry into force
of this Treaty of all such laws and regulations of which it is
aware concerning the sectors or matters listed in the Protocol.
Moreover, each Party agrees to notify the other of any future
exception with respect to the sectors or matters listed in the
Protocol, and to limit such exceptions to a minimum. Any future
exception by either Party shall not apply to investment existing

in that sector or matter at the time the exception becomes




effective. The treatment accorded pursuant to any exceptions
shall, unless specified otherwise in the Protocol, be not less
favorable than that accorded in like situations to investments
and associated activities of nationals or companies of any third
country.

2. (a) VNothing in this Treaty shall be construed to
prevent a Party from maintaining or establishing a state
enterprise.

(b) Each Party shall ensure that any state enterprise
that it maintains or establishes acts in a manner that is not
inconsistent with the Party’s obligations under this Treaty
wherever such enterprise exercises any regulatory,
administrative or other governmental authority that the Party
has delegated to it, such as the power to expropriate, grant
licenses, approve commercial transactions, or impose quotas,
fees or other charges.

(c) Each Party shall ensure that any state enterprise
that it maintains or establishes accords the better of national
or most favored nation treatment in the sale of its goods or
services in the Party’s territory.

3. (a) Investment shall at all times be accorded fair and
equitable treatment, shall enjoy full protéction and security
and shall in no case be accorded treatment less than that
required by international law.

(b) Neither Party shall in any way impair by arbitrary

or discriminatory measures the management, operation,




maintenance, use, enjoyment, acgquisition, expansion, or disposal
of investments. For purposes of dispute resolution under
Articles VI and VII, a measure may be arbitrary or
discriminatory notwithstanding the fact that a party has had or
has exercised the opportunity to review such measure in the
courts or administrative tribunals of a Party.

(c) Each Party shall observe any obligation it may
have entered into with regard to investments.

4. Subject to the laws relating to the entry and sojourn of
aliens, nationals of either Party shall be permitted to enter
and to remain in the territory of the other Party for the
purpose of establishing, developing, administering or advising
on the operation of an investment to which they, or a company of
the first Party that employs them, have committed or are in the
process of committing a substantial amount of capital or other
resources.

5. Companies which are legally constituted under the
applicable laws or regulations of one Party, and which are
investments, shall be permitted to engage top managerial
personnel of their choice, regardless of nationality.

6. Neither Party_shall impose performance requirements as a
condition of establishment, expansion or maintenance of
investments, which require or enforce commitments to export
goods produced, or which specify that goods or services must be
purchased locally, or which impose any other similar

requirements.




7. Each Party shall provide effective means of asserting
claims and enforcing rights with respect to investment,
investment agreements, and investment authorizations.

8. Each Party shall make public all laws, regulations,
administrative practices and procedures, and adjudicatory
decisions that pertain to or affect investments.

9. The treatment accorded by the United States of America
to investments and associated activities of nationals and
companies of the Republic of Ecuador under the provisions of
this Article shall in any State, Territory or possession of the
United States of America be no less favorable than the treatment
accorded therein to investments and associated activities of
nationals of the United States of America resident in, and
companies legally constituted under the laws and regqulations of
other States, Territories or possessions of the United States of
America.

10. The most favored nation provisions of this Treaty shall
not apply to advantages accorded by either Party to nationals or
companies of any third country by virtue of:

(a) that Party’s binding obligations that derive from
full membership in a free trade area or customs union; or

(b) that Party’s binding obligations under any
multilateral international agreement under the framework of the
General Agreement on Tariffs and Trade that enters into force

subsequent to the signature of this Treaty.




ARTICLE III

1. Investments shall not be expropriated or nationalized
either directly or indirectly through measures tantamount to
expropriation or nationalization ("expropriation") except: for a
public purpose; in a nondiscriminatory manner; upon payment of
prompt, adequate and effective compensation; and in accordance
with due process of law and the general principles of treatment
provided for in Article II(3). Compensation shall be equivalent
to the fair market value of the expropriated investment
immediately before the expropriatory action was taken or became
known, whichever is earlier; be calculated in a freely usable
currency on the basis of the prevailing market rate of exchange
at that time; be paid without delay; include interest at a
commercially reasonable rate from the date of expropriation; be
fully realizable; and be freely transferable.

2. A national or company of either Party that asserts that
all or part of its investment has been expropriated shall have a
right to prompt review by the appropriate judicial or
administrative authorities of the other Party to determine
whether any such expropriation has occurred and, if so, whether
such expropriation, and any associated compensation, conforms to
the principles of international law.

5. Nationals or companies of either Party whose investments

suffer losses in the territory of the other Party owing to war




or other armed conflict, revolution, state of national
emergency, insurrection, civil disturbance or other similar
events shall be accorded treatment by such other Party no less
favorable than that accorded to its own nationals or companies
or to nationals or companies of any third country, whichever is
the most favorable treatment, as regards any measures it adopts

in relation to such losses.

ARTICLE IV

1. Each Party shall permit all transfers related to an
investment to be made freely and without delay into and out of
its territory. Such transfers include: (a) returns;

(b) compensation pursuant to Article III; (c) payments arising
out of an investment dispute; (d) payments made under a
contract, including amortization of principal and accrued
interest payments made pursuant to a loan agreement; (e)
proceeds from the sale or liquidation of all or any part of an
investment; and (f) additional contributions to capital for the
maintenance or development of an investment.

2. Transfers shall be made in a freely usable currency at
the prevailing market rate of exchange on the date of transfer
with respect to spot transactions in the currency to be

transferred.




3. Notwithstanding the provisions of paragraphs 1 and 2,
either Party may maintain laws and regulations (a) réquiring
reports of currency transfer; and (b) imposing income taxes by
such means as a withholding tax applicable to dividends or other
transfers. Furthermore, either Party may protect the rights of
creditors, or ensure the satisfaction of judgments in
adjudicatory proceedings, through the equitable,

nondiscriminatory and good faith application of its law.

ARTICLE V

The Parties agree to consult promptly, on the request of
either, to resolve any disputes in connection with the Treaty,
or to discuss any matter relating to the interpretation or

application of the Treaty.

ARTICLE VI

1. For purposes of this Article, an investment dispute is a
dispute between a Party and a national or company of the other
Party arising out of or relating to (a) an investment agreement
between that Party and such national or company; (b) an

investment authorization granted by that Party’s foreign
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investment authority to such national or company; or (c) an
alleged breach of any right conferred or created by this Treaty
with respect to an investment.

2. In the event of an investment dispute, the parties to
the dispute should initially seek a resolution through
consultation and negotiation. If the dispute cannot be settled
amicably, the national or company concerned may choose to submit
the dispute, under one of the following alternatives, for
resolution:

(a) to the courts or administrative tribunals of the
Party that is a party to the dispute; or

(b) in accordance with any applicable, previously
agreed dispute-settlement procedures; or

(c¢) in accordance with the terms of paragraph 3.

3. (a) Provided that the national or company concerned
has not submitted the dispute for resolution under paragraph 2
(a) or (b) and that six months have elapsed from the date on
which the dispute arose, the national or company concerned may
choose to consent in writing to the submission of the dispute
for settlement by binding arbitration:

(i) to the International Centre for the
Settlement of Investment Disputes ("Centre")
established by the Convention on the Settlement
of Investment Disputes between States and
Nationals of other States, done at Washington,
March 18, 1965 ("ICSID Convention"), provided

that the Party is a party to such Convention; or

(ii) to the Additional Facility of the Centre, if
the Centre is not available; or
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(iii) in accordance with the Arbitration Rules of
the United Nations Commission on International
Trade Law (UNCITRAL); or

(iv) to any other arbitration institution, or in
accordance with any other arbitration rules, as
may be mutually agreed between the parties to the

dispute.

(b) Once the national or company concerned has so
consented, either party to the dispute may initiate arbitration
in accordance with the choice so specified in the consent.

4. Each Party hereby consents to the submission of any
investment dispute for settlement by binding arbitration in
accordance with the choice specified in the written consent of
the national or company under paragraph 3. Such consent,
together with the written consent of the national or company
when given under paragraph 3 shall satisfy the requirement for:

(a) written consent of the parties to the dispute for
purposes of Chapter II of the ICSID Convention (Jurisdiction of
the Centre) and for purposes of the Additional Facility Rules;
and

(b) an "agreement in writing" for purposes of Article
II of the United Nations Convention on the Recognition and
Enforcement of ?oreign Arbitral Awards, done at New York, June
10, 1958 ("New York Convention").

vS. Any arbitration under paragraph 3(a) (ii), (iii) or (iv)
of this Article shall be held in a state that is a party to the

New York Convention.
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6. Any arbitral award rendered pursuant to this Article
shall be final and binding on the parties to the dispute. Each
Party undertakes to carry out without delay the provisions of
any such award and to provide in its territory for its
enforcement.

7. In any proceeding involving an investment dispute, a
Party shall not assert, as a defense, counterclaim, right of
set-off or otherwise, that the national or company concerned has
received or will receive, pursuant to an insurance or guarantee
contract, indemnification or other compensation for all or part
of its alleged damages.

8. For purposes of an arbitration held under paragraph 3 of
this Article, any company legally constituted under the
applicable laws and regulations of a Party or a political
subdivision thereof that, immediately before the occurrence of
the event or events giving rise to the dispute, was an
investment of nationals or companies of the other Party, shall
be treated as a national or company of such other Party in

accordance with Article 25(2) (b) of the ICSID Convention.

ARTICLE VII

1. Any dispute between the Parties concerning the
interpretation or application of the Treaty which is not

resolved through consultations or other diplomatic channels,
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shall be submitted, upon the request of either Party, to an
arbitral tribunal for binding decision in accordance with the
applicable rules of international law. In the absence of an
agreement by the Parties to the contrary, the arbitration rules
of the United Nations Commission on International Trade Law
(UNCITRAL), except to the extent modified by the Parties or by
the arbitrators, shall govern.

2. Within two months of receipt of a request, each Party
shall appoint an arbitrator. The two arbitrators shall select a
third arbitrator as Chairman, who is a national of a third
State. The UNCITRAL Rules for appointing members of three member
panels shall apply mutatis mutandis to the appointment of the
arbitral panel except that the appointing authority referenced
in those rules shall be the Secretary General of the Centre.

3. Unless otherwise agreed, all submissions shall be made
and all hearings shall be completed within six months of the
date of selection of the third arbitrator, and the Tribunal
shall render its decisions within two months of the date of the
final submissions or the date of the closing of the hearings,
whichever is later.

4. Expenses incurred by the Chairman, the other
arbitrators, and other costs of the proceedings shall be paid
for equally by the Parties. The Tribunal may, however, at its
discretion, direct that a higher proportion of the costs be paid

by one of the Parties.




- 15 -~

ARTICLE VIII

This Treaty shall not derogate from:

(a) laws and regulations, administrative practices or
procedures, or administrative or adjudicatory decisions of
either Party;

(b) international legal obligations; or

(c) obligations assumed by either Party, including
thoée contained in an investment agreement or an investment
authorization,
that entitle investments or associated activities to treatment
more favorable than that accorded by this Treaty in like

situations.

ARTICLE IX

1. This Treaty shall not preclude the application by either
Party of measures necessary for the maintenance of public order,
the fulfillment of its obligations with respect to the
maintenance or restoration of international peace or security,
or the protection of its own essential security interests.

2. This Treaty shall not preclude either Party from

prescribing special formalities in connection with the
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establishment of investments, but such formalities shall not

impair the substance of any of the rights set forth in this

Treaty.

ARTICLE X

1. With respect to its tax policies, each Party should
strive to accord fairness and equity in the treatment of
investment of nationals and companies of the other Party.

2. Nevertheless, the provisions of this Treaty, and in
particular Article VI and VII, shall apply to matters of
taxation only with respect to the following:

(a) expropriation, pursuant to Article III;

(b) transfers, pursuant to Article IV; or

(c) the observance and enforcement of terms of an
investment agreement or authorization as referred to in Article
VI (1) (a) or (b),
to the extent they are not subject to the dispute settlement
provisions of a Convention for the avoidance of double taxation
between the two Parties, or have been raised under such
settlement provisions and are not resolved within a reasonable

period of time.
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ARTICLE XI

This Treaty shall apply to the political subdivisions of

the Parties.

ARTICLE XII

1. This Treaty shall enter into force thirty days after the
date of exchange of instruments of ratification. It shall remain
in force for a period of ten years and shall continue in force
unless terminated in accordance with paragraph 2 of this
Article. It shall apply to investments existing at the time of
entry into force as well as to investments made or acquired
thereafter.

2. Either Party may, by giving one year’s written notice to
the other Party, terminate this Treaty at the end of the initial
ten year period or at any time thereafter.

3. With respect to investments made or acquired prior to
the date of termination of this Treaty and to which this Treaty
otherwise applies, the provisions of all of the other Articles
of this Treaty shall thereafter continue to be effective for a
further period of ten years from such date of termination.

4. The Protocol and Side Letter shall form an integral part

of the Treaty.
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IN WITNESS WHEREOF, the respective plenipotentiaries have
signed this Treaty.

DONE in duplicate at Washington on the twenty-seventh day
of August, 1993, in the English and Spanish languages, both

texts being equally authentic.

FOR THE UNITED STATES
OF AMERICA:




PROTOCOL

1. The Parties note that the Republic of Ecuador may establish
a debt-equity conversion program under which nationals or
companies of the United States may choose to invest in the
Republic of Ecuador through the purchase of debt at a discount.

The Parties agree that the rights provided in Article IV,
paragraph 1, with respect to the transfer of returns and of
proceeds from the sale or liquidation of all or any part of an
investment, may, as such rights would apply to that part of an
investment financed through a debt-equity conversion, be
modified by the terms of a debt-equity conversion agreement
between a national or company of the United States and the
Government of the Republic of Ecuador or any agency or
instrumentality thereof.

The transfer of returns and/or proceeds from the sale or
liquidation of all or any part of an investment shall in no case
be on terms less favorable than those accorded, in like
circumstances, to nationals or companies of the Republic of
Ecuador or any third country, whichever is more favorable.

2. The United States reserves the right to make or maintain
limited exceptions to national treatment, as provided in
Article II, paragraph 1, in the sectors or matters it has
indicated below:

gir transportation; ocean and coastal shipping; banking;

insurance; government grants; government insurance and loan

programs; energy and power production; customhouse brokers;

ownership of real property; ownership and operation of
broadcast or common carrier radio and television stations;




ownership of shares in the Communications Satellite

Corporation; the provision of common carrier telephone and

telegraph services; the provision of submarine cable

services; use of land and natural resources; rining on the
public domain; maritime services and maritime-related
services; and primary dealership in United States
government securities.

The treatment accorded pursuant to these exceptions shall,
unless specified in paragraph 3 of this Protocol, be not less
favorable than that accorded in like situations to investments
and associated activities of nationals or companies of any third
country.

3. The United States reserves the right to make or maintain
limited exceptions to most favored nation treatment, as provided
in Article II, paragraph 1, in the sectors or matters it has
indicated below:

ownership of real property; mining on the public domain;

maritime services and maritime-related services; and

primary dealership in United States government securities.
4. The Republic of Ecuador reserves the right to make or
maintain limited exceptions to national treatment, as provided
in Article II, paragraph 1, in the sectors or matters it has
indicated below:

traditional fishing (which does not include fish processing

or aquaculture); ownership and operation of broadcast radio

and television stations.

The treatment accorded pursuant to these exceptions shall
be not less favorable than that accorded in like situations to

investments and associated activities of nationals or companies

of any third country.




TRATADO ENTRE
LOS ESTADOS UNIDOS DE AMERICA
Y
LA REPUBLICA DEL ECUADOR
SOBRE

PROMOCION Y PROTECCION RECIPROCA DE INVERSIONES

Los Estados Unidos de América y la Republica del Ecuador,
en adelante, "las Partes";

Deseando promover una mayor cooperacidén econdmica entre
ellas, con respecto a las inversiones hechas por nacionales vy
sociedades de una Parte en el territorio de la otra Parte;

Reconociendo que el acuerdo sobre el tratamiento a ser
otorgado a esas inversiones estimularid el flujo de capital privado
y el desarrollo econdémico de las Partes;

Conviniendo en que, 2a los fines de mantener un marco
estable para las inversiones y la utilizacién mas eficaz de los
recursos econbémicos, es deseable otorgar un trato Jjusto ¥y
equitativo a las inversiones;

Reconociendo que el desarrollo de los vinculos econdémicos
y comerciales puede contribuir al bienestar de los trabajadores en
las dos Partes y promover el respeto por los derechos laborales
reconocidos internacionalmente; y

Habiendo resuelto concertar un tratado sobre la promocién
y la proteccidn reciproca de las inversiones,

Han acordado lo siguiente:

ARTICULO I
1. A efectos del presente Tratado:
a) "Inversidén" significa todo tipo de inversidén tales como

el capital social, las deudas y los contratos de servicio y de
inversidén, que se haga en el territorio de una Parte y que
directa o indirectamente sea propiedad de nacionales o
sociedades de la otra Parte o esté controlada por dichos
nacionales o sociedades, y comprende:




i) Los bienes corporales e incorporales, incluso
derechos tales como los de retencién, las hipotecas y las
prendas;

ii) Las sociedades o las acciones de capital u otras
participaciones en sociedades o en sus activos;

iii) El derecho al dinero o alguna operacidén que tenga

valor econémico y que esté relacionada con una inversién;

iv) La propiedad intelectual que, entre otros, comprende
los derechos relativos a:

las obras artisticas y literarias, incluidas las
grabaciones sonoras,

los inventos en todos los &ambitos del esfuer:zo
humano,

los disefios industriales,
las obras de estampado de semiconductores,

los secretos comerciales, los conocimientos
técnicos y la informacidén comercial confidencial, y

las marcas registradas, las marcas de servicio y
los nombres comerciales, y

v) Todo derecho conferido por ley o por contrato vy
cualesquiera licencias y permisos conferidos conforme a
la Ley.

b) "Sociedad” de una Parte significa cualquier clase de

sociedad andénima, compafiia, asociacién, sociedad comanditaria
u otra entidad legalmente constituida conforme al ordenamiento
interno de una Parte o de una subdivisién politica de 1la
misma, tenga o no fines de lucro y sea de propiedad privada o
pablica;

c) "Nacional"” de una Parte significa la persona natural que
sea nacional de una Parte de conformidad con su legislaciédn.

d) "Rendimiento" significa la cantidad derivada de wuna
inversidén o vinculada a ella, incluidos los beneficios, los
dividendos, los intereses, las plusvalias, los pagos de
regalias, los honorarios de gestidn, asistencia técnica u otra
indole, y las rentas en especie.




e) "Actividades afines" significa 1la organizacién, el
control, la explotacién, el mantenimiento y la enajenacién de
sociedades, sucursales, agencias, oficinas, fédbricas u otras
instalaciones destinadas a la realizacién de negocios; la
celebracién, el cumplimiento y la ejecucidén de contratos; la
adquisicién, el uso, la proteccién y la enajenacidén de todo
género de bienes, incluidos 1los derechos de propiedad
intelectual; el empréstito de fondos; la compra, emisién y
venta de acciones de capital y de otros valores, y la compra
de divisas para las importaciones.

£) "Empresa estatal" significa la empresa que sea propiedad
de una de las Partes o que esté controlada por esa Parte
mediante derechos de propiedad.

g) "Delegacidén" significa la concesidén legislativa y la
orden, norma u otra disposicidén oficial que transfieran
autoridad gubernamental a una empresa o monopolio estatal, o
le autoricen el ejercicio de dicha autoridad.

2. Cada Parte se reserva el derecho a denegar a cualquier
sociedad los beneficios del presente Tratado si dicha sociedad esta
controlada por nacionales de un tercer pais y, en el caso de una
sociedad de la otra Parte, si dicha sociedad no tiene actividades
comerciales importantes en el territorio de la otra Parte o esta
controlada por nacionales de un tercer pais con el cual la Parte
denegante no mantiene relaciones econdémicas normales.

3. Ninguna modificacién en la forma en gque se invierten o
reinvierten los activos alterarda el cardcter de los mismos en
cuanto a inversién.

ARTICULO II

i i Cada Parte permitird y tratarda las inversiones y sus
actividades afines de manera no menos favorable que la que otorga
en situaciones similares a las inversiones o actividades afines de
sus propios nacionales o sociedades, o las de los nacionales o
sociedades de cualquier tercer pais, cualquiera que sea la mis
favorable, sin perjuicio del derecho de cada Parte a hacer o
mantener excepciones que correspondan a alguno de los sectores o
asuntos que figuran en el Anexo del presente Tratado. Cada Parte se
compromete a notificar a la otra Parte, con anterioridad a la fecha
de entrada en vigor del presente Tratado o en dicha fecha, todo
ordenamiento interno del cual tenga conocimiento referente a los
sectores o asuntos gue figuran en el Anexo. Cada Parte se
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compromete igualmente a notificar a la otra Parte toda futura
excepcidén con respecto a los sectores o asuntos que figuran en el
BAnexo y a limitar dichas excepciones al minimo. Las excepciones
futuras de cualquiera de las Partes no se aplicardan a las
inversiones existentes en los sectores o asuntos correspondientes
en el momento en que dichas excepciones entren en vigor. El trato
que se otorgue conforme a los términos de una excepcidn serd, salvo
que se especifique lo contrario en el Anexo, no menos favorable que
el que se otorgue en situaciones similares a las inversiones y
actividades afines de los nacionales o sociedades de cualquier
tercer pais.

2. a) Lo dispuesto en el presente Tratado no impedira que las
Partes mantengan o establezcan empresas estatales.

b) Cada Parte se asegurarad de que las empresas estatales que
mantenga o establezca actien de manera compatible con las
obligaciones de esa Parte en virtud del presente Tratado,
cuando ejerzan cualquier facultad reguladora, administrativa
o puiblica que le haya sido delegada por esa Parte como, por
ejemplo, la facultad de expropiar, otorgar licencias, aprobar
operaciones comerciales o imponer cuotas, derechos u otros
gravamenes.

c) Cada Parte se asegurara de que las empresas estatales que
mantenga o establezca concedan el mejor trato, ya sea el
nacional o el de la nacién mas favorecida, a la venta de sus
bienes o servicios en el territorio de la Parte.

3. a) Las inversiones, a las que se concederd siempre un trato
justo y equitativo, gozaran de protecciédén y seguridad plenas
y, en ningdn caso, se les concederd un trato menos favorable
que el que exige el derecho internacional.

b) Ninguna de las Partes menoscabarid, en modo alguno,
mediante la adopcién de medidas arbitrarias o]
discriminatorias, la direccién, la explotacién, el

mantenimiento, la utilizacién, el usufructo, la adquisicién,
la expansidén o la enajenacidén de las inversiones. Para los
fines de la solucidén de diferencias, de conformidad con los
Articulos VI y VII, una medida podra tenerse por arbitraria o
discriminatoria aun cuando una parte haya tenido o ejercido la
oportunidad de que dicha medida se examine en los tribunales
o en los tribunales administrativos de una de las Partes.

c) Cada Parte cumplird los compromisos que haya contraido
con respecto a las inversiones.

4, Sin perjuicio de las leyes relativas a la entrada vy
permanencia de extranjeros, se permitira a los nacionales de cada
Parte la entrada y permanencia en el territorio de la otra Parte a
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fines de establecer, fomentar o administrar una inversién, o de
asesorar en la explotacidén de la misma, en la cual ellos, o una
sociedad de la primera Parte que los emplee, hayan comprometido, o
estén en curso de comprometer, una cantidad importante de capital
u otros recursos.

5 A las sociedades que estén legalmente constituidas conforme al
ordenamiento interno de una Parte, y que constituyan inversiones,
se les permitirda emplear al personal administrativo superior que
deseen, sea cual fuere la nacionalidad de dicho personal.

6. Como condicidén para el establecimiento, la expansidon o el
mantenimiento de las inversiones, ninguna de las Partes establecera
requisitos de cumplimiento que exijan o que hagan cumplir
compromisos de exportacidn con respecto a los bienes producidos, o
que especifiquen que ciertos bienes o servicios se adquieran en el
pais, o que impongan cualesquiera otros requisitos parecidos.

g Cada parte establecerd medios eficaces para hacer valer las
reclamaciones y respetar los derechos relativos a las inversiones,
los acuerdos de inversidén y las autorizaciones de inversiédn.

8. Cada Parte hara plablicos las leyes, los reglamentos, las
practicas y los procedimientos administrativos y 1los fallos
judiciales relativos a las inversiones o que las atafilan.

9. El trato otorgado por los Estados Unidos de América a las
inversiones y actividades afines de los nacionales y de las
sociedades de la ReplUblica del Ecuador, conforme a las
disposiciones del presente Articulo serd, en cualquiera de los
estados, territorios o posesiones de los Estados Unidos de América,
no menos favorable que el trato que se otorgue a las inversiones y
actividades afines de los nacionales de los Estados Unidos de
América que residan en los demds estados, territorios o posesiones
de los Estados Unidos de América, y a las sociedades constituidas
legalmente, conforme al ordenamiento interno de dichos otros
estados, territorios o posesiones.

10. Las disposiciones del presente Tratado relativas al trato de
nacién mads favorecida no se aplicaran a las ventajas concedidas por
cualquiera de las Partes a los nacionales o las sociedades de
ningdn tercer pais de conformidad con:

a) Los compromisos vinculantes de esa Parte que emanen de su
plena participacidn en uniones aduaneras o en zonas de libre
comercio, o
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b) Los compromisos vinculantes de esa Parte adquiridos en
virtud de cualquier convenio internacional multilateral
amparado por el Acuerdo General sobre Aranceles Aduaneros y
Comercio que entre en vigencia tras la firma del presente
Tratado.

ARTICULO III

T Las inversiones no se expropiardn ni nacionalizaran
directamente, ni indirectamente mediante la aplicacién de medidas
equivalentes a la expropiacién o nacionalizacién ("expropiacidn"),
salvo que ello se efectie con fines de interés pablico, de manera
equitativa y mediante pago de una indemnizacidén pronta, adecuada y
efectiva, y de conformidad con el debido procedimiento legal y los
principios generales de trato dispuestos en el parrafo 3 del
Articulo II. La indemnizacidén equivaldrda al wvalor justo en el
mercado que tenga la inversidn expropiada inmediatamente antes de
gque se tome la accidén expropiatoria o de que ésta se llegue a
conocer, si ello ocurre con anterioridad; se calculard en una
moneda utilizable libremente, al tipo de cambio vigente en el
mercado en ese momento; se pagard sin dilacién; incluird los
intereses devengados a un tipo de interés comercialmente razonable
desde la fecha de la expropiacidn; serd enteramente realizable, y
serd transferible libremente.

2., El nacional o sociedad de una Parte gque sostenga que su
inversién le ha sido expropiada total o parcialmente tendrd derecho
a que las autoridades judiciales o administrativas competentes de
la otra Parte examinen su caso con prontitud para determinar si la
expropiacién ha ocurrido y, en caso afirmativo, si dicha
expropiacidén y la indemnizacién correspondiente se ajustan a los
principios del derecho internacional.

3. A los nacionales o las sociedades de una Parte cuyas
inversiones sufran pérdidas en el territorio de la otra Parte con
motivo de guerra o de otro conflicto armado, revolucidn, estado
nacional de excepcidén, insurreccidén, disturbios entre la poblacién
u otros acontecimientos similares, la otra Parte les otorgard, con
respecto a las medidas que adopte en lo referente a dichas
pérdidas, un trato no menos favorable que el trato mas favorable
gque otorgue a sus propios nacionales o sociedades o a los
nacionales o a las sociedades de cualquier tercer pais.

ARTICULO IV

1. Cada Parte permitirad que todas las transferencias relativas a
una inversidén que se envien a su territorio o se saquen del mismo
se realicen libremente y sin demora. Dichas transferencias
comprenden: a) los rendimientos; b) las indemnizaciones en virtud
del Articulo III; c¢) los pagos que resulten de diferencias en
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materia de inversién; d) los pagos que se hagan conforme a los
términos de un contrato, entre ellos, las amortizaciones de capital
y los pagos de los intereses devengados en virtud de un convenio de
préstamo; e) el producto de la venta o liquidacidén parcial o total
de una inversidén, y f£f) los aportes adicionales al capital hechos
para el mantenimiento o el fomento de una inversién.

2. Las transferencias se hardn en una moneda libremente
utilizable, al tipo de cambio vigente en el mercado en la fecha de
la transferencia con respecto a las operaciones al contado
realizadas en la moneda gque se ha de transferir.

< No obstante lo dispuesto en los pérrafos 1 y 2 del presente
Articulo, cada Parte podrd conservar las leyes y los reglamentos
que a) requieran la presentacidén de informes acerca de las
transferencias monetarias y b) graven impuestos sobre la renta por
medios tales como la retencidén de impuestos aplicable a los
dividendos u otras transferencias. Ademds, cada Parte podra
proteger los derechos de los acreedores o asegurar el cumplimiento
de los fallos dictados en procedimientos judiciales, mediante la
aplicacién equitativa, imparcial y de buena fe de sus leyes.

ARTICULO V

Las Partes convienen en consultarse con prontitud, a solicitud
de cualquiera de ellas, para resolver las diferencias que surjan en
relacién con el presente Tratado o para considerar cuestiones
referentes a su interpretacidén o aplicaciédn.

ARTICULO VI

1. A efectos del presente Articulo una diferencia en materia de
inversidén es una diferencia entre una Parte y un nacional o una
sociedad de la otra Parte, que se deba o sea pertinente a: a) un
acuerdo de inversidn concertado entre esa Parte y dicho nacional o
sociedad; b) una autorizacidn para realizar una inversidn otorgada
por la autoridad en materia de inversiones extranjeras de una Parte
a dicho nacional o sociedad, o ¢) una supuesta infraccién de
cualquier derecho conferido o establecido por el presente Tratado
con respecto a una inversién.

2. Cuando surja una diferencia en materia de inversidén, las
partes en la diferencia procurardn primero resolverla mediante
consultas y negociaciones. Si la diferencia no se soluciona
amigablemente, la sociedad o el nacional interesado, para
resolverla, podra optar por someterla a una de las siguientes vias,
para su resolucién:
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a) A los tribunales judiciales o administrativos de la Parte
que sea parte en la diferencia, o

b) A cualquier procedimiento de solucién de diferencias
aplicable y previamente convenido, o

c) Conforme a lo dispuesto en el parrafo 3 de este Articulo.

3. a) Siempre y cuando la sociedad o el nacional interesado no
haya sometido la diferencia, para su solucién, segin lo
previsto por el inciso a) o el inciso b) del parrafo 2, y
hayan transcurrido seis meses desde la fecha en que surgié la
diferencia, la sociedad o el nacional interesado podrad optar
por consentir por escrito a someter la diferencia, para su
solucidén, al arbitraje obligatorio:

i) Del Centro Internacional de Arreglo de Diferencias
Relativas a Inversiones ("el Centro") establecido por el
Convenio sobre el Arreglo de Diferencias Relativas a
Inversiones entre Estados y Nacionales de otros Estados,
hecho en Washington el 18 de marzo de 1965 ("Convenio del
CIADI"), siempre que la Parte sea parte en dicho
Convenio; o

ii) Del Mecanismo Complementario del Centro, de no ser
posible recurrir a éste; o

iii) Segin las Reglas de Arbitraje de la Comisidn de las
Naciones Unidas sobre el Derecho Mercantil Internacional
(CNUDMI), o

iv) De cualquier otra institucidén arbitral o conforme a
otra norma de arbitraje, segin convengan las partes en la
diferencia.

b) Una vez que la sociedad o el nacional interesado dé su
consentimiento, cualquiera de las partes en la diferencia
podréd iniciar el arbitraje segin la opcidn especificada en el
consentimiento.

4. Cada una de las Partes consiente en someter cualquier
diferencia en materia de inversién al arbitraje obligatorio para su
solucién, de conformidad con 1la opcién especificada en el
consentimiento por escrito del nacional o la sociedad, segin el
padrrafo 3. Ese consentimiento, junto con el consentimiento por
escrito del nacional o la sociedad, cuando se da conforme al
parrafo 3, cumplirda el requisito de:

a) Un "consentimiento por escrito" de las partes en la
diferencia a efectos del Capitulo II de la Convencién del
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CIADI (Jurisdiccién del Centro) y a efectos de las normas del
Mecanismo Complementario, y

b) Un "acuerdo por escrito" a efectos del Articulo II de la
Convencién de las Naciones Unidas sobre el Reconocimiento y la
Ejecucién de las Sentencias Arbitrales Extranjeras, hecha en
Nueva York el 10 de junio de 1958 ("Convencidén de Nueva
York'").

51 Todo arbitraje efectuado de conformidad con la clausula ii,
iii 6 iv del inciso a), parrafo 3 del presente Articulo, tendra
lugar en un Estado que sea Parte en la Convencidén de Nueva York.

6. Todo laudo arbitral dictado en virtud de este Articulo sera
definitivo y obligatorio para las partes en la diferencia. Cada
Parte se compromete a aplicar sin demora las disposiciones de dicho
laudo y a garantizar su ejecucidén en su territorio.
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